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RECOMMENDED DECISION AND ORDER

Preliminary Statement

ComplainantDouglasHarrison brought this action alleging that Respondent, Stone &
WebstelEngineeringCorp.,discriminatecagainshim in violation of thewhistleblowerprovisions
of Section2100f theEnergyReorganizatiolct ("ERA"), 42 U.S.C. § 5851, and theimplementing
regulations of the Secretary of Labor at 29 C.F.R. Part 24. Specifically, Mr. Harrison allegesthat he
was demoted and transferred to aless responsible work area in retaliation for engaging in activity
protected under the ERA. Harrison asserts that the fact that Stone & Webster demoted himon the
same day that he reported what he believed to be safety violations to the Nuclear Regulatory
Commission site representative, indicates a retaliatory or discriminatory motive. In addition,
Harrison complains that he was required to leave the restricted area of the reactor and move to an
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"outsidecrew"two daysafterhewasdemotedandthemenformerly underhis supervisiorrefused

to work because thesafetyconcerndiadnotbeenaddresselly supervisors Harrison argues that

his demotionandtransfer to an outside crew, so closely following his report of alleged safety
violations,supportsaninferencethatStone &Websteitook theseemploymentctionsagainshim

in retaliation for his protected activity.

ResponderassertshatHarrisondid notengagen anyprotectecconductandwascutback
from hisleadforemanpositionfor strictly legitimate pusiness-relatag@asonsHarrison rejected the
foremanpositionofferedto him atthe time of the cutback,andinsistedon takinga journeyman’s
position. The Respondent contends it was merely a fortuitous coincidence that Harrison’s supervisors
reviewedthe rosterfor excessivdead foremenpositions, and that Harrison first spoke to his
supervisorgibouthis safetyconcernspnthesamedate. The Respondent argues that: [1] Harrison
did not engagean any protectedconductbecausénis supervisors were unaware that, prior to his
cutback,he wasattemptingto raisea safetyissue;and[2] the decisionto cut backHarrisonto a
foreman was a legitimate, business-related determination.

Thehearingin thismatterwasheldon February?23-25,1994.,in Huntsville,Alabama.Both
parties appeared at the hearing and submitted post-hearing briefs.

FINDINGS OF FACT

Respondent

1. Stone & Webster is a contractor for the Tennessee Valley Authority ("TVA"), licensed
by theNuclearRegulatoryCommissior("NRC") to construcandoperateheBrownsFerryProject.
The BrownsFerry Project,locatedoutsideHuntsville, Alabama,is a three-unitnuclearplantthat
produceselectric power.Stone& Websterperformsconstructionand maintenancevork for the
project. (Tr. 388}.

2. Unit 3 of the Project has a Reactor Building with a drywell inside of it. (Tr. 388). The
drywellis about50to 60feetin totaldiameter.It has an outer concrete wall and an inner wall within
thereactorvessel.The distance between the inner and outer walls is about 15 to 20 feet. (Tr. 391).
Thereareseveraklevationsn thedrywell. The bottom elevation is elevation 563, which is ground
levelwithin theReactoBuilding. (Tr. 392). Other elevations are elevations 584, 604, 616, and 628.

! The following citations to the record are used herein:

CX - Complainant’s Exhibit
RX - Respondent’s Exhibit
JX - Joint Exhibit

Tr. - Transcript.

Findings refer to the numbered findings in this decision.
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(Tr. 486). Elevations in the drywell are connected by either a series of ladders, catwalks or
platforms. (Tr. 392).

3. The work performed by ironworkers at the Unit 3 drywell in early 1993 was a seismic
upgrade of platform steel. (Tr. 618).

4. As of late January 1993, four ironworker production crews were assigned to various
elevationgn thedrywell. (Tr. 549,618). One crew was assigned to elevation 563 and three were
assigned at elevation 584r. 618). Elevation 563 was known as "lower steel" and elevations 584
and above were known as "upper steel." (Tr. 619).

Complainant

5. Douglas Harrison, Complainant, was employed by Stone & Webster during 1992 and
1993, at the Browns Ferry Project in the Unit 3 drywell in several capacities: as journeyman
ironworker, ironworker foreman, and as a general foreman (also known as lead foreman). (Tr. 13).

6. When Complainant was first hired sometime in June 1992, he worked as an
ironworker journeyman. Complainant was first promoted to foreman after a six week hiring-in
programgduringwhichtimeheunderwentrainingin safetyprogramsincludingradiologicalsafety.

(Tr. 14).

7. At the time Complainant was hired, approximately 30 or 40 other ironworkers were
hired also. Complainant recalled that there was a continuous hire in process over the next few
months. (Trl15). All of the men hired in with Harrison were hired from the local union. Workers
hired later belonged to other unions throughout the country. (Tr. 16).

8. Complainantrecalled that when he was hired in with both TVA and Stone & Webster,
they encouraged him to raise any safety concerns, if he had any during the job. (Tr. 102). He
understoodhatif he hadanysafetyconcernheshould raise it with Stone & Webstrpervision,
andthatif hecouldnotgetarespons@éeshouldgototheNuclearRegulatoryCommissior("NRC").

(Tr. 105). Complainant admitted that none of his supervisors ever said anything to discourage him
fromraisingasafetyconcerrwith anymanagersrtheNRC.(Tr. 106). His supervisors never spoke

of the NRC in any derogatoryway to Complainant. They never threatened Complainant with
retaliationif he spoketo the NRC abouta safetyissueor raiseda safety issue with management.

(Tr. 108).

9. Complainant was advanced to the position of second lead foreman in the Unit 3
drywell onOctober6, 1992. The difference in pay from his position as foreman and his position as
lead foremanwas abouttwo dollars per hour. (Tr. 16). No other benefits accompanied the
promotion. (Tr. 17).
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10.  Wayne Tennyson, one of Complainant'ssupervisors, and Gene Hannah, another lead
foremanpfferedtheleadforemarpositionto ComplainantThey told Complainant that the position
wasavailableto him becauséehadworkedin theplantbefore heknewhiswaythroughtheplant,
andheknewtheproceduresThey needed a new general foreman because they had several new hires
coming in who had never been in a nuclear plant before. (Tr. 17-18).

11.  The first time he was promoted to lead foreman, Complainant was given no
assuranceasto howlong he would hold the positio(ilr. 116). Mr. Tennyson told Complainant
thatif therecameanoccasiorto cutbacktheleadforemen,Complainant would be cut back first
becausef GeneHannah'sseniority aslead foreman. Complainant agreed to this arrangement.
(Tr. 116).

12.  After Complainant was set up as general foreman in October 1992, he was cut back
to foremanin late Novembeibecaus¢he planthadareductionin force. As foreman, Complainant
wentbackto pushingacrew.TerryKeeton theforemanwhohadbeensetupin Complainant’glace
wentbackto ajourneyman’osition.(Tr. 117). Complainant made no complaints about being cut
back. (Tr. 116).

13.  Complainant knew at the time he was cut back in November 1992, that more than a
couple of crews were laid off, with each crew consisting of approximately seven men. (Tr. 19).

14. In early January 1993, Complainant was set up as a lead foreman again, under the
same conditions as his promotion in October 1992 2(r.Stone & Webster was trying to finish
the "lower steel”on elevation563 and was moving workersto elevation 584. (Tr. 120, 489).
Complainantvasdesignateteadforemanoverthework onelevationr663,while GeneHannahthe
other lead foreman in the drywell, assumed responsibility for the new work on elevation 584.
(Tr. 489-90).

15.  When Complainant was set up as second lead foreman again, in January 1993, he
recalledhatWayneTennysorandJoeFonte anothesupervisoragainadvisechimthat,if therewas
a reduction, Complainant would be firet one cut back because of Hannah’s seniority. (Tr. 120).

16.  Complainant testified that he did not recall receiving any written instructions or job
descriptiorsettingforth hisdutiesasleadforemanin theUnit 3 drywell. (Tr. 21). The information
Complainanteceivedregardinghis authorityandresponsibilitiesas lead foreman came from his
supervisory personnel, either John Sertway, Wayne Tennyson, or Joe Fonte. (Tr. 22).

17.  One of Complainant’s responsibilities, both as foreman and lead foreman, was to
conductsafetymeetingdor hiscrew.(Tr. 22). The safety meetings occurred once a weselglly
onMondaymornings.The meetings took place in the dress out area. While the meetings were going
on,thecrewswererequiredo participatan themeetingthentheywoulddressoutandgoinsidethe
drywell. The men were charged 30 minutes on their time sheets every Monday morning for safety
meetings. (Tr. 23).



5

18. In addition to Complainant, other foremen and supervisors attended the safety
meetingsincludingWayneTennysonJoeFonte JohnSertway SteveEhele andoccasionallyGary
Davisor Mr. Butts.(Tr. 24). If anyone had a safety issue to discuss, it would be presented to the
groupfor discussionComplainant did not recall a time when the four supervisors were not present.
(Tr. 25).

19.  Complainant testified that he was presiding at a safety meeting on the morning of
Februaryl, 1993. At that meeting, individual ironworkers raised safety concerns about the
implementation of the fire protectigmogramplanin thedrywell. (Tr. 25). Complainant said that
"the guys’ big beef was fire watch.” (Tr. 25).

Stone & Webster’'s Fire Protection Program

20. TVA and Stone & Webster established a practice in late 1992 and early 1993,
requiringironworkersto attendfire watchschool conductedy TVA, totrainthemto performtheir
ownfire watcheswhile theywerein thedrywell. Prior to this new program, the laborers had always
maintained the complete fire watch in the drywell. (Tr. 27).

21.  To maintain the complete fire watch, the laborers were completely responsible for
fires thatmayhavebrokenoutin thedrywell. Theysigned off on all the fire watch paper3hey
kept the fire extinguisher and went to the fire watch school. (Tr. 28).

22.  The concept of keeping the exposure to radiation as low as possible for each
individual is referredto as ALARA ("aslow asreasonablyachievable"). Under the ALARA
principle, it is better that fewgrersonsareexposed to radiation. (Tr. 514). The means of keeping
radiationdosesaslow aspossibleis to control personnehccessn a particularareaof radiation.

(Tr. 390). The drywell is higher in radioactive dose than any other part of Browns Ferry Unit 3.
Therefore, because of the ALARA principle, radioactivity in the drywell affected management’s
decisionabout deploying workers there. (Tr. 609). Keeping doses within ALARA limitsddt
performed in the Unit 3 drywell was of concern to Stone & Webster. (Tr. 609).

23. Under the new fire protection program plan, authored by TVA in October 1992, direct
responsibilityfor thefire watchwasplaceduponthe personnein the vicinity actually doing the
work. (Tr. 368). As soonasironworkers were trained in fire watch responsibilities, they were
instructed to perform their own fire watches. (@0). Attachment | of the Brown’s Ferry Nuclear
PlantFire ProtectionProgramPlan (JX 1) is postedoutsidethe drywell andis signedby those
performing fire watch. (Tr. 29-30).

24.  Attachment | at 5.3.4., provides for a fire watch to be present throughout any
operationsin which thereis a potentialfor fire and vulnerability of property and equipment
["hot work"]. The fire watch must remain in the immediate work area for 30-minutes after the
completionof all "hotwork." The fire watch may be responsible for more than one hot work activity
if the work is coordinated properdndlocation of activities is within the scope of view of the fire
watch. (JX-1).



25.  The general practice, according to Complainant, has been to pair up the ironworkers
towork together, one fitter and one welder. Supervision expected that the structural man would fire
watchfor thewelder thenthewelderwouldfire watchfor thestructuramanwhile hewascleaning.

(Tr. 54).

26.  Twolaborers per elevation in the drywell also performed a roving fire watch any time
hotwork wasperformedon or abovethatelevation(Tr. 402). The laborers were available to watch
theweldingmachinesandotherignition sourcesn thedrywell. (Tr. 397). Laborers who performed
"continuousareafire watch" (alsoknown as"roving fire watch™) would sign on to the hot work
permitof Attachment of theFire ProtectionProgramPlan.(Tr. 377-78407;JX 1). Under the new
fire watchprocedurestheroving fire watchwasconsideredgsecondary to the primary fire watch
performed by the ironworkers. (Tr. 378, 397).

27. By using ironworkers for the primary fire watch, and limiting the laborers to fire
watchof theweldingmachines, andtherignition sourcesn thedrywell, andperformanceof the
secondaryire watch,Stone& Webstewasableto avoidtheneedo putextrabodiesn thedrywell
for fire watch purposes. (Tr. 398). This reduced overall occupational exposure to radiation.

28.  Complainant made an entry in his journal on January 11, 1993, explaining:

There will be two rovindire watchegerelevation[in the drywell].
Ironworkerswill fire watchfor [themselvesht detailed locations.
Theroving fire watchwill be on handfor the one-halfhourscool-
down at the end of the dive.

(Tr. 204-05;CX-6). This log entry contains no reference to any disagreement over fire watch
responsibilities or discussions with Stone & Webster supervisors.

29. Ironworkers did not work continuous 10-hour shifts in the drywell. (Tr. 33). They
would comeout of the drywell, often after performinghot work, for the morning break, lunch,
afternoorbreak.andquittingtime.(Tr. 34). Upon exiting the contamination zone, each worker who
hadreceivedfire watch training remained signed on to Attachment | of the Fire Protection Plan,
indicatingthathewasresponsibldor fire watchduringthe 30-minute cool-down period at thige
where he had been working. (Tr. 34).

30. Stone & Webster supervision understood that laborers were available to perform
continuoudire watchif ironworkersneeded to leave the drywell for bredksch,or attheendof
the day, provided the laborers had signed on to the "hot work" permit. (Tr. 404).

31. Complainant testified at the hearing that the roving fire watch was not sufficient
becaus@& somearea®ntheelevationyou canseeapproximatelyl5feet,while in otherplacesyou
cannotseemorethanthreeor four feeton eithersidebecause of duct pipe or other obstructions.
(Tr. 53).



32.  Atthe hearing, Complainants supervisors, however, described the drywell as "not
muchbiggerthanthisroom[25 feetX 11feet].(Tr. 380). Mr. Butts said that the roving fire watch
could maneuverhimself to a position from which he could see everything within an arc of
180°.(Tr. 380). Mr. Ehele added that it took about two minutes to go around the circumference of
elevation 563. (Tr. 658). Mr. Ehelewas able to do so without climbing up and down any laddersto
get over or around things. (Tr.659).

Complainant's Involvement in the Fire Watch | ssue

33.  Theconcern about fire watches that was expressed at the February 1, 1993 meeting,
was that the fire watch was not being handled according to procedure during the mandatory 30-
minute cool-down period. (Tr. 26).

34.  Complainant testified that crews were working in several different places on one
elevation, so that two rovers could not physically see within their scope of view every areabeing
worked on that elevation. (Tr. 34). Complainant'sforemen were complaining that two roverswere
not enough to watch a 360 degree circle. (Tr. 148).

35.  Theironworkers were concerned that the rovers were not capable of covering the
work areas during the 30-minute cool-down period. (Tr. 33). Theironworkersdid not want to sign
off on Attachment | certifying that they were responsible for fire watch in their work area because
they had heard rumors that no one would be fire watching during the cool-down. (Tr. 138).

36.  Theironworkerstold Complainant that they did not likehavingto signthefirewatch
paper and do the fire watch because they would be on their way home and still be on that fire watch
paper for that 30-minute -cool-down period. (Tr. 142).

37.  Complainant asserted that to "get rid of the headache, give it [the fire watch] every
bit back to thelaborers. Thentherewouldn't bea30-minutecool-downfor theironworkerstoworry
about." (Tr. 141). Theironworkersdid not want the responsibility the way the fire watch procedure
was being implemented. At his deposition, Complainant stated "From the time that started,
ironworkers and any other crafts. . . that were asked to take[the fire watch] felt likeit was. . . just
putting more responsibility to them to an already very responsible job and, . . . they were reluctant
totakeit. They realy didn't want to takeit but, . . . it was either takeit or hit the road, so they went
ahead and took it." (Tr. 145).

38.  Complainant saidthat henever argued that thelaborersshould dothefirewatch rather
than theironworkers. (Tr. 139). He hasnever had aproblem with an ironworker doing hisownfire
watch. The problem was the question of who would perform the fire watch during the 30-minute
cool-down. (Tr. 139).

39.  Attachment | required that "thefire watch may be responsible for more than one hot
work activity if it iswithin his scope of view." (JX-1, Tr. 161). Complainant believed that two
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laborersontheroving fire watchalonecouldnotkeepall theplaceseingworkedon oneelevation
within their scope of view. (Tr. 161).

40.  Complainant said that he did not realize until the February 1, 1993 safety meeting that
this issuehad escalatedcasfar asit had,or he would have done something about it. (Tr. 37).
Complainant’swo foremen,Terry KeetonandBilly Davis,cameto himimmediatelyfollowing the
safetymeetingandsaidtheyneededomerelieffrom thefire watchissuebecauséheywereworking
outof compliancewith theregulationsComplainantesponded,give metodayand!’ll getto work
on it and see where the problem lies with it." (Tr. 37).

41. Before the February 1, 1993 safety meeting, Complainant testified that he, personally,
neverspokewith anysupervisoaboutanyfire watchconcerns(Tr. 156). Complainant said that he
only becameactivelyinvolvedin trying to get the matter of tHee watchresolvedafterlistening
to ironworkers complain at safety meetings for six weeks. (Tr. 156).

42.  After the meeting on February 1, 1993, Complainant sought out information from fire
watchtraining andthe fire marshal,both TVA officials. (Tr. 38). After hearing Complainants
concerns, Gary Wallace, the TVA fpeotectionofficial, told Complainant to have Mr. Ehele call
orcomeby.(Tr.162). Complainant had not mentioned that he intended to speak to Mr. Ehele. After
talking with Gary Wallace in fire protection, Complainant consulted the lead foreman for the
laborers, David Sparks.

43. Mr. Sparks accompanied Complainant to a meeting with Steve Ehele, Complainant’s
supervisor(Tr. 39). In that meeting, Complainant told Mr. Ehele that he had been to fire protection
andto training, trying to work out the problemsothathis men could be in compliance with the
procedures. (Tr. 39).

44.  Mr. Ehele expressed to David Sparks his concern about the number of men spending
time in the contamination area. (Tr. 39). Complainant recalls Mr. Bhyileg,"Whatam | going
tohavetodoin there? .. youtre eating me alive on man hours in that drywell now on fire watches."
(Tr. 39).

45.  Atthe end of the meeting, Complainant told Mr. Ehele that he had been to TVA Fire
Protection and that Mr. Wallace wanted Ehele to call him or stop by to see him. (Tr. 40).
Complainantdid not recall Mr. Ehele making any vocal response to him regarding this request.
(Tr. 41). Because Ehele and Sparks discussed the idea of putting more laborers into the drywell,
Complainanteft themeetingwith theimpressiorthatthenextdaytherewould betwo morepeople
perelevationto performrovingfire watch.(Tr. 179). Complainant went back to his work area and
told his two foremen that he thought he had their problem solved. (Tr. 41).

46.  When Complainant came in to work the next day, February 2, 1993, he checked to
seewhetherthefire watchwasbeingperformedaccordingo procedureduringthe 30-minutecool-
down period. The Attachment I sign-off sheatsideof the drywell revealedhattherehadbeen
no change ithe numberof roving fire watchesandthatthe ironworkers were still signing off on
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the sheetduringthe 30-minutecool-down,whentheywerenotin the drywell performingthefire
watch. (Tr. 42).

47.  As aresult, Complainant went back to TVA Fire Protection to talk to Mr. Wallace.
Mr. Wallacesaid that he had not seen or heard from Mr. Ehele. Complainant tekatiedwas
angry at this news, because he thought that Mr. Ehele was not helping him get to the bottom of a
serious problem. (Tr. 43).

48.  Complainant decided that he would put his men in compliance with TVA procedures
by any meanspossible, so he walked across the street by himself to the Nuclear Regulatory
Commission ("NRC") office. (Tr. 43). Complainant aiot tell Mr. Wallacethathewasgoing to
the NRC. (Tr. 162).

49.  Complainant spoke with Joe Mundy, the NRC site representative, and gave him a
completereportof thesituation.(Tr. 43). Complainant told Mr. Mundy that the fire watch was not
beingproperlyadheredo duringthecool-downbecaus¢herewerenotenoughpeopleto watchall
the hot placesthat were in operation.(Tr. 163). To confirm Complainant’s description of
noncomplianceComplainanshowedMr. Mundy the Attachment | sign-off sheet which allegedly
revealedhe numberof azimuthsor elevationspeingworkedandthe numberof fire watches for
each elevation. (Tr. 44).

50. Complainant knew that it was the policy of the NRC representatives to keep
confidential anysafetyconcernghatemployee$roughtto them.(Tr. 165). Complainant does not
believe that the NRC inspectors ever revealed his identity to Stone & Webster. (Tr. 165).

51. Complainant testified that no one from the NRC ever got back to him personally
regarding his fire watch concerns. He recewksdterin February 1994, explaining that the NRC
had toured the drywell on March 30, 1993, and that everything was as it should have been.
Complainantevermreceivedanycommunicatiorfrom theNRCthattheNRC determinedherewas
a violation of any Stone & Webster or TVA fire watch procedures. (Tr. 168).

52. Later in the day of February 2, 1993, Complainant checked back at the contamination
zoneto sedf therehadbeenanychangesegardinghefire watch.(Tr. 55-56). He learned that there
werestill two roving fire watchespo morethanthere had been the day before. At approximately
2:00 p.m.,Complainantcalled Wayne Tennyson from the phone outside the drywell. Tennyson
instructed Complainant to come to Tennyson's office right away. When Complainant arrived,
Tennyson told Complainant that he was being demoted to a to a foreman’s position. (Tr. 56).
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Complainant’s Reduction From Lead Foreman

53.  Tennyson told Complainant that management also planned to reduce two employees
fromforemenpositions.Complainant did not recall that Tennyson gave him any explanation for the
cut back. (Tr. 57).

54. At the end of the day Joe Fonte and Wayne Tennyson told Complainant that they
wouldtry to get supervision to reconsider the decisibonteandTennysorwentto asupervision
meeting atwhich SteveEheleandJimmyButtswerepresent.When Fonte and Tennyson came out
of themeetingtheytold Complainanthattheyhadsavedhe jobs of two foremen, but theguld
not help Complainant. (Tr. 58).

55.  Tennyson told Complainant several times that he could take a foreman position.
(Tr. 123). When Complainant camework thenextmorning,on February3, 1994, herefused the
foremanposition. He said that he did not want to take a job away from one of his foremen for some
action he hadtaken.(Tr. 123). Complainant told Mr. Fonte that "he would rather not take a
foreman’s job and . . . bump one of the [foremen] thagsworking underhim asaforeman and
said that he would rather go back in the crew.” (Tr. 596).

56. Complainant asserted his personal belief that Stone & Webster took action took
againshim becaus&ewentto theNRCand had conversations witiemregardinghefire watch
procedures. (Tr. 169). Complainant admitieat he hadnot heardanyonesaythatthereason for
thecutbackwasthathehadgoneto theNRC or tofire protectionandfire trainingandmadewaves
over the issue of the fire watch. (Tr. 59).

57.  On February 3, 1993, the morning that Complainant came to work after being cut
back,hereceivedpermissiorfrom GeneHannahtheleadforeman to speako thejourneymerwho
had previously worked under Complainant’s supervision. (Tr.®@0@mnplainant told the men that
hehadbeencutbackthepreviousafternoonandthatthefire watchproblemwasthesameasit had
beenthedaybefore.(Tr. 91). Complainant wanted the men to know that the two foremen who had
previouslyworkedunderhim, hadofferedComplainanto let him taketheirgang but Complainant
hadrefused. (Tr. 90). He explained to the men that he was not going to take a foreman’s position
becauséedid notwantto punishoneof hisforemerfor somethingComplainanhimselfwasdoing.
(Tr. 90).

58.  As Complainant was leaving the meeting he heard someone say that the men should
notgo backto work until thefire watchproblemwasstraighteneaut.(Tr. 91). After Complainant
left, the ironworkers refused enterthe drywell. (Tr. 189). Mr. Ehele came down into the area to
speak with the ironworkers personally to get them back to work. (Tr. 189).

59.  Also on February 3, 1993, Complainant went back to see Mr. Mundy at the NRC,
accompaniedoy Larry Morrow, the union representativeand Louis Moore, the AFL-CIO
representativéor all employees Complainant informed Mr. Mundy of the demotion. (Tr.91). As
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well, thatday Complainantonsultedvith Mr. Salowitzin Stone& Webster'€mployeeConcerns
office. (Tr. 96).

60.  Although Tennyson asked him to reconsider taking a foreman position several times,
Complainantrefused. Complainant chose, instead, to take a job as a journeyman ironworker.
Complainantperformedsomework for Terry Keeton,a foremanmanaging a crew in the Unit 3
drywell, previouslyunderComplainant'supervision(Tr. 124). Complainant said that dil not
recall exactly when he was assigned to Terry Keeton, and testified that one would have to ask his
supervisors "where they put me" because "l don’t really remember." (Tr. 128).

61. Late in the day, on February 3, 1993, Complainant was straightening out a storage
areaandwasnotinsidethedrywell. (Tr. 60). Because Complainant was not inside the drywell, he
overhearch meetingof thesupervisorsincludingMr. Ehele with the AFL-CIO representativand
thelaborstewardPavid Sparks(Tr. 60). The meeting was about the fire watch issue, the 30-minute
cool-downperiod,andeverythingrelatedoit. (Tr. 61). Complainant testified that at the end of the
meetingthe laborersgot the completefire watchback.(Tr. 63). The ironworkers no longer fire
watched. (Tr. 63).

62. When Complainant came to work the following day, February 4, 1993, as a
journeymarnronworkerin TerryKeeton’srew,hewasin theeasaccessuildingwith TerryKeeton
when he ran into Brownidarrison,aTVA constructiorsupervisor, and longtime acquaintance of
Complainant’s. Complainant explained the story of his complaints to NRC, his subsequent demotion,
andall theotherdetails.(Tr. 65). When Complainant finished talking Brownie Harrison sat quietly
for a few seconds, then got up and left the building without responding to Complainant. (Tr. 66).

63. Forty-five minutes after his conversation with Brownie Harrison, Complainant’'sjob
stewardlarry Morrow, cameto escorthim outof theareaatMr. Ehele’snstruction.Larry Morrow
told ComplainanhehadheardthatComplainantvasatroublemakerandthathewaslike Mosesn
the Red Sea to the ironworkers in the drywell. (Tr. 66).

64. Ehele testified that after his meeting with the Unit 3 supervisors on February 2, 1993,

to determinewhich foremenwould be reduced, he was approached by Complainant and Larry
Morrow in the hallway. Mr. Morrow requested, on behalf of Complainant, that Complainant be
assignedo awork areaotherthanthedrywell wherehehadpreviouslybeerneadforeman(Tr. 626-
27). Mr. Ehele agreed to the transfer request. (Tr. 627). Mr. Ehele testified that it is not unusual for
an employeevho hasbeen reduced from a lead foreman or foreman position to request a transfer.
(Tr.628). These individuals do not necessarily want to work in the same crew where they previously
made potentially unpopular decisions. (Tr. 628).

65.  When Mr. Ehele saw that Complainant was still in the area of the Unit 3 drywell on
February3, 1993, heaskedVir. Morrow to getComplainanandreturnhim to hisnormalwork area,
outsidethedrywell. (Tr. 640). After the ironworkers refused to reenter the drywell because of their
discussion with Complainant, Mr. Ehele felt that Complainant was holding meetings with some
drywell workersandthat Complainant could undermine Mr. Hannah's authority as lead foreman.
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(Tr. 640). Mr. Ehele admitted that he felt Complainant had a following, and Complainant’s meeting
with theironworkersdid notlet themgo about their business. He believed that Complainant was
"acting as Moses when he parts the Red Sea." (Tr. 640).

66. At Ehele’srequest, Morrow escorted Complainant outside to a new supervisor and
generaforemanonFebruaryt, 1993.(Tr. 66). Complainant worked in the outside crew performing
odd jobsanddoingsomeweldinguntil hewaslaid off afterhissurgery in April 1993. (Tr. 67, 71).

67. Complainant knew of no other ironworkers that were cut back or laid off between
Februaryl andFebruaryt, 1993.(Tr. 67). While Complainant was lead foreman supervising work
in drywelllevel563,until February4, 1993 thenumberof ironworkersremainedonstant(Tr. 70).

68. Job rosters recording the number of workers employed, revealed that between
Februaryl andApril 12,1993,the number of workers, foremen, and supervisors in the Unit 3
drywell stayedthe same. The only thing that changed was the number of lead foremen. (Tr. 89).
Complainantestifiedthatafterhewasreducedrom leadforemamnFebruary2,1993 nootherlead
foremanwas set up for the crews that Complainant had previously supervised. Mr. Hannah
continuedo supervisehosecrewsby himself. Complainant was not replaced in any way. (Tr. 207).

Stone & Webster Supervisors

69.  James L. Butts is the Field Manager for Stone & Webster at Browns Ferry. He held
that position during the events in question. (Tr. 3&2jtts has been the Field Manager at Browns
Ferrysincehisarrivalin April 1992.(Tr. 387). He has been employed by Stone & Webst@5for
years. (Tr. 388).

70. Butts is responsible for all field activities, including 50 supervisors and about 350
craftsmen. Butts is ultimately responsible for all Stone & Webster crafts at Browns Ferry.
(Tr. 333-34).

71. Under Butts’ supervision were Steven Ehele, John Sertway, Joe Fonte, and Wayne
Tennyson.(Tr. 333). In the chain of command, Ehele reported to Butts; Sertway, Fonte and
Tennyson reported to Ehele; and the craftsmen, foremen, and lead foremen reported to their
supervisors. (Tr. 333).

72.  Steven Ehele is the Chief Construction Supervisor for Stone & Webster at Browns
Ferry. He was brought in sometime after January 6, 1993, to manage the Unit 3 ironworkers.
(Tr.619-20).He was responsible for assuring that all crafts working in the drywell performed their
work in a timely, effective and efficient manner. (Tr. 616-17).

73. Ehele has been employed by Stone & Webster for fifteen years. He was first assigned
totheBrownsFerryProjectin Augustl991asmanagefor maintenanceTr. 617). Ehele has broad
experience in construction activities in nuclear power plants, including several nuclear power stations
throughout théJnited Statesvherehehas worked as both craftsman and supervisor. (Tr. 617-18).
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74.  Tennyson is employed by Stone & Webster as a Senior Construction Supervisor at
BrownsFerry. He was first appointed to that position in May 1992. (Tr. 476). Tennyson has over
twenty years of experience in the nuclear industry, as both supervisor and craftsman. (Tr. 477).

75. In late June or early July 1992, Tennyson was reassigned to supervise ironworkers in
the Unit 3 drywell. (Tr. 477-78).

76.  Sertway has been employed as Chief Construction Supervisor at Browns Ferry since
1992.(Tr. 536-37). When he first came to Browns Ferry in 1991, he was the Assistant Manager for
civil structural craft athesite.(Tr. 537). Sertway has been employed by Stone & Webster for 24
years. (Tr. 536). Sertway has been a construction supervisor at several othepoudeatants
throughout the country. (Tr. 537).

77.  When Sertway first came to Browns Ferry in 1991, he was in charge of all civil crafts
atBrownsFerryUnit 3, includinglaborersjronworkers carpenterandcement masons. (Tr. 539).
Later, Sertway assumed responsibility for ironworkers at elevation 584 in the Unit 3 drywell.
(Tr.539-40).Besides the ironworker crew he supervised in January 1993, Sertway supervised sheet
metal workers in the drywell. (Tr. 541).

78. During the latter part of 1992 and early 1993, Fonte was employed by Stone &
Webster as a Structural Supervisor at Browns Ferry. He was supervising ironworkers at various
elevationdn the Unit 3 drywell. (Tr. 584). Fonte has been employed by Stone & Webster since
1979. (Tr. 584).

Stone & Webster's Claim that the Roster Review was the Basis for Cutbacks

79.  Bulttstestified that sometime in January 1993, work began to wind down on the lower
elevationof thedrywell. Stone & Webster was concentrating more heavily on the upper elevations
where work was already in progress. (Tr. 417).

80.  As Stone & Webster began moving its work to the upper elevations of the drywell,
Buttsreviewedhecraftrosterfor "prudencyprotection.'(Tr. 419). "Prudency protection” refers to
TVA'’s practiceof reviewingtheratio of foremen to craft to see whether Stone & Webster could
justify how andwhy it wasspendingTVA’s money.(Tr. 419). The sole consideration in Butts
review of the roster was the ratio of workers to foremen. (Tr. 351).

81. Butts reviewed the roster on January 27, 1993, and was particularly concerned about
theironworkerarea.He saw 38 ironworkers, and nine of these were designated foremen (including
two leadforemen).(Tr. 421). Butts was concerned because he realized that the ratio was three
ironworkersperforeman(Tr. 421). The exact ratio between crews and foremen depends on the job
site,thework beingperformedgcomplexityof thework andotherconsiderationg-or askilledcraft,
suchasironworkers Stone& Webstetriesto holdtheratioto abouteightironworkersperforeman.

(Tr. 421-422).
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82.  Tothe bestof Mr. Butts'recollection, he spoke with Ehele at the end of January 1993,
to requesthatEheleconsidemwhetherthereshouldbeanyforemanor leadforemancutbackdased
onthedisproportionateaumber®fironworkergperforemerrepresentednthejob roster. (Tr. 473).
TheexactatethatButtsspokewith EheleabouthismatterisambiguousBultts told Steve Salowitz,
theEmployeeConcern®fficer for Stone& WebsterpnFebruarys, 1993 thathehadspokerwith
Eheleon January29 to consider foreman cutbacks, yet Butts testified at the hearing that he spoke
with EheleonJanuarn27,1993.(Tr. 471,473). Regardless of the exact date, however, Butts set in
motiontherosterreviewthateventuallyresultedn Complainant'proposecutbackby January9,

1993, before Complainant’s safety meeting on February 1, 1993.

83. In addition to Ehele, Butts asked the supervisors of other crafts, including the
pipefitters,boilermakers, sheet metal workers, and other mechanical todéisk at their rosters
for possible cut backs on the same day he made the request to Ehele. (Tr. 427-28).

84.  Bultts explained that his roster review and consideration of cutbacks was never based
on the completion of any particular work package or the number of work plans in progress. He
describedvork as"anevolvingprocess.(Tr. 446). Butts merely noted the imbalance between the
numberof foremenandcrewsandrequestedhatthesupervisorseviewthesituation.(Tr. 452-53).

85.  Bultts instructed Ehele and other supervisors to review the areas where supervision
mightbetop heavyandreportto him to "resolvethatissue.'(Tr. 420). Butts asked Ehele to contact
hissupervisorsTennysonf-onteandSertwayforeviewthenumbersandlookfor possiblecutbacks,
though Butts did not suggest the elimination of any individuals in particular. (Tr. 427, 621).

86.  When Ehele reported to Bultts, either that afternoon or the following morning, he told
Buttsthata determinatiorhadbeenmadethatthe crewswereindeedtop heavywith supervision.
(Tr. 423).Ehelerecommendethat they cut back Complainant to a forerpasition,andcutback
Tommy Willis and Troy Faulks,two otherironworkersreceivingforemen’spay, to journeyman
ironworker positions. (Tr. 424).

87.  Atthe time Ehele spoke with them, Sertway, Tennyson and Fonte expected to finish
work atelevation 563, where Complainant supervisedtiig constructiorcrew,andto movethe
crewto elevation584 underGeneHannah's supervision. (Tr. 495-96, 549). As a result, Fonte,
SertwayandTennysordecidedhattheycouldgetbywithoutComplainanasasecondeadforeman.

(Tr. 495).

88.  The supervisors agreed that the crews were "top heavy with one lead foreman."
(Tr. 586). As Sertway observed, at the time of Complainants cutback, there were only four
ironworker crewsin the drywell. Sertway thought it was difficult to justify two lead foremen
supervising four total crews. (Tr. 549).

89.  Sertway testified that the only consideration in his decision to recommend to Ehele
Complainantor a cut backratherthanHannahwasthe fact that Hannah had been set up first.
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(Tr. 551-52). No comment anyironworkerregardingfire watchresponsibilitywas in any way
afactorin thesupervisorgdecisionto recommendo EhelethatComplainanbecutback.(Tr. 556).

90. The supervisors believed that one lead foreman in the drywell would be sufficient
because there were more work plans on the upper elevations and only a few on elevation 563
remained(Tr.587). At the time he was cut back, Complainant only had one crew working for him.
Furthermore, ironworker work was being consolidated into the upper elevations. (Tr. 563, 587).

91. Whenthe supervisors recommended to Ehele that Complainant be cut back, Ehele was
also concerned abotltejustification for paying foremen’s wages to Willis and Faulks. (Tr. 590).
Willis andFaulkswerenot supervisingcrews,but were performing functions allowing Stone &
Websterto closeout work packages(Tr. 508,544). Faulks and Willis did not report to a lead
foreman; they performed essential paperwork and reported directly to a supervisor. (Tr. 648).

92.  The supervisors adamantly felt that Willis and Faulks served necessary functions as
foremen(Tr.544). Ehele disagreed with the supervisors’assessment of Willis and Faulks. (Tr. 624-
25). As a result, the supervisors held a meeting on February 2, 1993, to resolve the disagreement
over thesetwo foremen.(Tr. 546). Ultimately, Tennyson, with Butts arbitrating, succeeded in
persuadingzhele that Willis and Faulks were performing duties above the responsibilities of a
normaljourneymanronworker.(Tr.626). The supervisors persuaded Butts and Ehele that there was
ajustificationfor Willis andFaulksto continueto receivingforemen’svages(Tr. 438-39,544-45,

591).

93. Mr. Ehele testified that any concerns expressed by Complainant over the fire watch
dutiesabsolutelydid notfactorin hisdecisiorto reduceComplainanfrom leadforemarto foreman.
(Tr. 629).

94.  Atthe February 2, 1993 meeting no discussion was held regarding Complainant’s
cutback, because all agreed on the necessity of it. (Tr. 626).

Stone & Webster Supervisors Perceived the Fire Watch Issue
as a Jurisdictional Dispute Between the Ironworkers and the Laborers

95.  When the ironworkers began to assume responsibility for their own fire watch in the
fall of 1992 the ironworkers were not receptive to the practice. They told Mr. Tennyson that they
would prefer not to do the fire watches. Tennyson told thabhe couldnot understand why the
ironworkersdid notwantto policethe work of their own trade, and why they would want to give
theirjobto someonelse.(Tr. 502). Tennyson had difficulty grasping the ironworkers’objection to
performing their own fire watches. (Tr. 501).



16

96. Complainant admitted that Mr. Tennyson had probably told him that it was foolish
for theironworkersto give up partof theirwork because they would be losiogertime.(Tr. 141).

97.  Tennyson could not recall specifically when Complainant and Gene Hannah together
raised aoncermaboutthefire watchesbutheunderstoodt to bemore of a jurisdictional problem
about which trade would perform the work than any other problem. (Tr. 529).

98.  Complainant acknowledged that in his discussions with his supervisors about the fire
watch theonlythinghecouldrecallTennysortelling himwasthat"youshoulddo[thefire watches].
It's your work." (Tr. 212).

99.  Sertway never heard any ironworker complain about any unsafe practice associated
with thefire watchor anythingthatmight haveaffectedsafety.(Tr. 555). Throughout the period
when newfire watch procedures were being implemented, it was Sertway’s understanding that the
ironworkersdid notwantto performtheir own fire watch because, "they wanted the laborets to
the fire watch." (Tr. 555).

100. Fonte recalled occasions when the ironworkers said they had a problem with doing
theirownfire watch,which Fonteinterpretecasmoreajurisdictionalappeal(Tr. 597). Fonte could
notrecallanyreason stated for the ironworkers’ preference; he merely heatthéyatidn'twant
to do their own fire watch."(Tr. 598). Fonte interpreted this to mean that they felt like they were
taking another person’s job. (Tr. 598).

101. Fonte understood all of the ironworkers’ concerns as jurisdictional disputes: the
ironworkersdid notwantto dotheirownprimaryfire watch.(Tr. 600-01).Fonte really did not know
whether Complainant was attempting to raise some different issue. (Tr. 601).

102. After Ehele assumed responsibility over the ironworkers in the Unit 3 drywell in early
Januaryl993 helearnedatasafetymeetingthattheironworkersdid notwantto performtheirown
fire watches(Tr. 629-30). At the safety meeting on February 1, 1993, Ehele perceived that the
ironworkerswerenothappyperformingtheirownfire watch;howevernothingsaidatthatmeeting
shed light on the reason for that preference. (Tr. 630).

103. Larry Morrow testified that Mr. Ehele told him, "I can’tunderstand why y’alldon’t
wantto doyour own work. You know, that's yall's work in there." (Tr. 301). Morrow said that,
neverthelessheironworkersdid notwantto doit. "That was just not our space -- to us it wasnt our
work. It had never been until time when it had been changed over." (Tr. 301-02).

104. After Stone & Webster began implementing the new fire protection program in
October1992 Mr. Buttsheardcomplaintshroughhissupervisorshattheironworkersdid notwant
todothefire watch.(Tr. 406). Butts was told that the ironworkers did not feel that fire watching was
their job. They simply did not want to do it. (Tr. 406).
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105. At the initial meetings regarding the fire watch issue, Mr. Butts had the impression
that there was a labor problem. (Tr. 366). Butts had already held many meétirige laborers
on the fire watch issue, and the laboreosicernrwasthattheironworkersweretakingwork from
them.(Tr. 366). Therefore, until the resolution of the fire watch issue in February 1993, Butts’
impression was that there was a need to resolve a controversy between the laborers and the
ironworkers. (Tr. 366).

106. Butts explained that the laboréssinesagenticcuse®uttsandStone Webster’'s
laborrelationspersonnebf takingthelaborerswork. (Tr. 408). Butts tried to explain that Stone &
Websterhad wanted the ironworkersto perform their own fire watch because placing that
responsibilityuponthe person actually performing the hot work improves safety. (Tr. 408-09).
DespiteButts’explanatiorthatStone& Webstehadnotmeanto violateanyjurisdictionaletiquette,
the laborers’businessagent took exception to Butts’ statement. (Tr. 409). This issue came up
periodicallyasatopicof discussioratcouncilmeetingetweerStone& Webstemanagemerdand
the laborers’ representatives. (Tr. 409).

107. The first time Butts understood that the ironworkers’ objection to performing fire
watchesvasanythingotherthanajurisdictionalissuejn thattheysimply did notwantto doit, was
in early February 1993, the day the ironworkers refused to go into the drywell. Butts then learned
that this "isnt necessarily a labor issue, that the laborers are refusing to sign on to the fire watch
permit." (Tr. 407).

108. Butts explained that no one from TVA ever contacted him regarding any fire watch
issuesupposedlyaisedoy ironworkers(Tr. 414). None of the TVA officials ever advised Stone &
Webster that ihadnot compliedwith the Fire ProtectionPlanor fire watch procedures regarding
the number of laborers or failure to sign-on to hot work permits. (Tr. 414).

109. As well, Butts testified that no one from the NRC ever contacted him or any of his
supervisorgoncerningany potentialviolation of fire watch procedures. (Tr. 415). Butts dhiak
helearnedhatComplainanhadgonetotheNRCsiteinspectomaboutfire watchconcern®nly afew
weeks before the hearing in this case. (Tr. 426).

110. Theironworkers made statements indicating that their objection to the fire protection
programof Octoberl 992 wasessentiallyurisdictional. Gene Franks, a welder in the Unit 3 drywell
in late1992andearly1993,explainedhathehadto retakehisfire watchschooltrainingbecausée
deliberatelyfailedit. (Tr. 266). Franks knew that he could be terminated for intentionally failing the
fire watch test. (Tr. 283). He failed ttestbecause he felt that it was not his job as an ironworker
to do a laborer'mb of fire watch.(Tr. 283). Franks was concerned about taking away work from
thelaborersandasanironworkerhe felt hewas not at Browns Ferry to perform the work of a
laborer, including fire watches. (Tr. 283).

111. ThoughLarry Morrow did not attendclassedor fire watch training, and had no
personalknowledgeof any problemwith the fire watch procedures, he knew that the problem
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expresseat the safetymeetingsvasessentiallya labor disputebetweerthe ironworkers and the
laborers about who should have fire watch responsibility. (Tr. 292-94). Morrow stated:

[thefire watch]hadalwaysbeeraborersivork,andnowit wasbeing
turnedoverto the craft assigned to that area, and the ironworkers
didnt want that. The laborers didnt want them to have it because
theyhadalwaysdoneit in thepastatBrown’sFerry. So it just every
day,everyweekrather it justgotto kind of building up andbuilding

up until it came to a head.

(Tr. 294).
... [T]hey had sent some ironworkergtagdfire watch school], and
theyfailed thetest because they said they didnt want to do another
trade’svork. And they come and told me, two of them in particularly,
thattheyfailed the testandtheywasnt going to do it. They didnt
want to do their [i.e., the laborers’] job. That was their work.

(Tr. 295).

112. Morrow confirmed that the laborers were willing to work overtime for fire watches,
but the ironworkers did not want the overtime. (Tr. 320). Morrow also confirmed that, at least for
someironworkers who carpooled together, having to work overtime for fire watches would be a
problem. (Tr. 321).

113. According to Morrow, at the safety meeting on February 1, 1993, the ironworkers
werecomplainingthattheydid notwantto performfire watches, that they ditbtthink thatit was
right thattheyshouldhaveto performfire watchesandthattheyjustdid notwantto doit. (Tr. 300).

114. Complainant admitted stating in his deposition: "I told them [supervisors Tennyson
andFonte]numerougimestheway to get rid of all this headache is to giehisfire watchback
to thelaborers. . . thatwould havebeenthe way to getrid of thewhole problem,give it every bit
back to the laborers."” (Tr. 140).

Stone & Webster Management Ultimately Resolved
The Ironworkers’ Fire Watch Concerns

115. After Ehele negotiated with the ironworkers on February 3, 1993, and encouraged
them toreenterthedrywell, Ehelemetwith Mr. Sparks, the lead foreman over the laborers for fire
watches.n this meeting, Ehele learned that the ironworkers’concern was that the laborers allegedly
werenotsigningonto the hot work permits. (Tr. 633). Ehele told Sparks thtitednly problem
waslaborersnot signingon to the hot work permits, "that’s very easily resolved. Why cant the
laborergyo ahead and sign on to the hot work permits?'633). Sparks said that would not be a
problem, and that "[w]e’ll take care of it." (Tr. 633).
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116. Thus, Mr. Ehele did not learn, until February 3,1993, of the ironworkers’concern that
laborerswho wereperforming fire watch during the cool-down period were not signing on to hot
work permits.(Tr. 632). Prior to February 3, 1993, Ehele did not understand their fire watch
concerns were about laborers not signing on to the hot work permits. (Tr. 632).

117. At the supervisors’ meeting in the afternoon of February 3, 1993, Mr. Sparks
suggestedfire watchprogramusedatBrownsFerryUnit 2. He told Ehele that, with this program,
"hecouldeffectivelycoverthefire watchin thedrywell strictly with laborersandprobablyusingless
peopleghanwewereusingatthattime."(Tr.642). Sparks explained to Ehele that the program would
provideadequateoverageandwould not affectsafetyor the number of personnel in the drywell.
(Tr. 642).

118. Theironworkers’fire watch concern was ultimately resolved by turning over both the
primaryandsecondaryire watchtothelaborersandallowingthemto doit. (Tr. 642). On February
8, 1993, the first Monday following the supervisors’ meeting, the laborers again assumed full
responsibility for fire watches in the Unit 3 drywell. (Tr. 442).

119. Butts explained that reassigning fire watch responsibility to the laborers improved
safetyin thedrywell becaus@f confusion and controversy over ironworkers &fmbrerssigning
onto different hot work permits. (Tr. 443). At that time, Butts saw thabésésolutionwould be
to provide fire watcharoundthe clock with a permanent assignment for each elevation of the
drywell. (Tr. 443). This would avoid the problem of fire watch personnel having to maneuver back
and forth. (Tr. 443).

120. Complainant and Larry Morrow acknowledged that the fire watch issue was

eventually resolvetly giving fire watch responsibilities completely back to the laborers. (Tr. 184,
315-16).

Timothy Bradford

121. Timothy Bradford was employed at Browns Ferry from April 1992 to February 1993,
andfor anothethreeweekssometimeafterthat. Bradford was hired as an ironworker and was later
designatedoremanandthenaleadforemanin Junel992.(Tr. 220). Bradford testified that he was
in "a big building where[Stone& Webster]hadall their office personnel,” and he overheard Mr.
Ehelesay,to anunidentifiedlistener,"We’vegotto getrid of thatdamnHarrison.He’s already been
totheNRC."(Tr.227). Bradford was uncertain that those were the exact words, but he said Ehele’s
statementvas to that effect. (Tr. 234). Bradford could not see the individual to whom Ehele was
speaking. (Tr. 228).

122. Bradford told no one about this alleged conversation before he was laid off from the
BrownsFerryPlantsite. Bradford was laid off in late February or early March, 1993. (Tr. 231). He
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forgot Ehele’s statement until he vpascessindis layoff and he ran into Complainant. (Tr. 233).
He saidthatat thetime he overheardhe conversation he did not see any reason to mention it to
Complainant or anyone else. (Tr. 235).

123. Bradford could not recall the date of the alleged remark by Mr. Ehele. He only knew
thatit happened;as| wasbeinglaid off. " (Tr. 227). Bradford said that Ehele’s conversation
probably occurred a week before Bradford was laid off in late February or early March. (Tr. 232).

124. Bradford drafted a diagram, at the request of Respondent’scounsel, representing the
layoutof thesupervisorduilding [the ContractorFacility Complex],andthelayoutof thecubicles
atthetimeBradfordallegedlyoverheardEhele’sonversation(RX-4a,Tr.228). Bradford estimated
thathewasapproximatel)20feetawayfrom Ehelewhenheheardheconversationandthattheonly
thing betweerthemwasapartitionaboutfour feethigh. Bradford said he was looking at Ehele’s left
profile. (Tr. 229).

125. Bradford explained that Ehele was standing in an office where Mr. Desmond and Mr.
Butts haddesks(Tr. 237). Across the hallway from that office, Bradford represented that the
Quality Control Department had offices. (288). According to Bradford, the Quality Control is
onthenorthsideof whereMr. Ehelewasstanding(Tr. 239). According to Bradford, Ehele was
standinginside a cubiclethat did not openout onto the hallway, where Bradford was listening.
(Tr. 238).

126. Mr. Ehele explained that in January and February 1993, he had an office in the
ContractorFacility Complex.(RX-6, Tr. 644). As well, Mr. Butts identified RX-6 as an accurate
depictionof the Contractor Facility Complex jointly shared by Stone & Webster and TVA in
February 1993. (Tr. 430).

127. Mr. Ehele testified, contrary to Timothy Bradford, that there was no Quality Control
in the areaof Desmond’sandButts’ desks in the Contractor Facility Complex in February 1993.
(Tr.647). As well, Ehele could not recall any specific occasion in February 1993 when he had any
business in the TVA Quality Control area. (Tr. 645).

128. Bradford was demoted from his lead foreman position to an ironworker journeyman
positionin Septembel992. (Tr.224). Mr. Tennyson evaluated Bradford's performance over time
anddiscussed Bradford's performance with other supervisors. (Tr. 478). The supervisor’s biggest
concern washatBradfordwas"less than adequate"” as a lead foreman because he was not forceful
enough about getting work completed on schedule. (Tr. 479).

129. Bradford’employmenatBrownsFerryfor Stone& Webstewasbriefly interrupted
when his securitglearancavaswithdrawnbecausef his positivedrugtest,which he alleged was
false, when he had previously worked at Browns Ferry for TVA. (Tr. 221-22).
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130. Atthe hearing, Ehele strongly denied ever having a conversation with any individual
in whichhesaid,"we haveto getrid of Harrison he’sbeento theNRC," or anywordsto thateffect.
(Tr. 645).

131. Ehele testified that he did not know that Complainant had spoken with anyone at the
NRCanddid notlearnthatComplainanhaddonesountil preparatiorbegarfor theseproceedings.
(Tr. 643).

132. Atthe time that Bradford was reduced from lead foreman to journeyman ironworker,
in September 1992, he was very unhappy with the demotion. (Tr. 249). He stated that he was also
dissatisfied with being laid off in February or March 1993. (Tr. 249, 259).

133. When Bradford was cut back, from lead foreman, Mr. Butts discussed the cutback
with Bradford. Bradford complained that he was being pushed too hard and being asked to push the
ironworkerstoo hard. Bradford told Butts that he did not want to push his crews because "he didnt
wantthemmad at him." (Tr. 435-36). Mr. Butts described Bradford’s reaction to the cutback as
"genuinelyhurt"and'tremendoushhurt. . . hetook offenseto it [the cutbackirom theleadforeman
position] personally.” (Tr. 435-36).

134. Bradford complained to Mr. Butts about his lay-off in February or March 1993.
(Tr. 259). He registered complaints with the Merit Systems Protection Board, his local union
business agent and the representative of the international andgatsowroteto his U.S. Senator
about the lay-off. (Tr. 259).

Discussion

This casearisesunderSecton 210 of the Energy Reorganization Act, 42 U.S.C. § 5851.
Douglas Harrison, the Complainant, formerly an ironworker, foreman, and lead foreman at the
Browns Ferry Project outside Huntsville, Alabama, aleges that Respondent Stone & Webster, the
contractor for the Tennessee Valey Authority ("TVA") licensed by the Nuclear Regulatory
Commission ("NRC") to construct and operate the Browns Ferry Project, discriminated against him
in contravention of the employee protection provisons of the Energy Reorganization Act.
Specifically, Complainant alleges that he engaged in protected activity when he reported what he
perceived to beviolationsof theFire Protection Planto TV A officialsand to the NRC. Complainant
allegesthat because of hisprotected activity Stone & Webster demoted him from the position of lead
foreman to aless responsible position and transferred him to aless responsible work area.

To establish a prima facie case under the applicable employee protection provisions, a
complainant must show:

@ that he engaged in protected activity;

(b) that the employer knew that the employee engaged in the protected activity;
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(c) that the employer took some adverse action against the employee; and

(d) the employee must present evidence sufficient to at least raise an inference
that the protected activity was the likely reason for the adverse action.

Sellersv. TennesseW¥alley Authority, 90-ERA-14(Secretaryf Labor’sFinal DecisionandOrder,
April 18,1991),Decisionsf theOALJandOAA, Vol. 5,No. 2, March-April, 1991 ,p. 165,at 166,
citing Darteyv. ZackCo.of Chicagq CaseNo.82-ERA-2(Secretaryf Labor’'sDecisionandFinal
Order,April 25, 1983) slip op. at 5-9. Examples of employee corttatthe Secretaryf Labor
hasheld to be protected include: safety related complaints made by employees who perform
supervisory or managerial functiohsiternalcomplaintsto managementandreportingalleged
violations to governmentalauthoritiessuch as the Nuclear Regulatory Commission and the
EnvironmentaProtectionAgency. _Carter v. Fluor Constructors Int'l, InCaseNo. 93-ERA-19
(AdministrativeLaw Judge’®ecommendebecisionandOrder,August2, 1993),Decisionf the
OALJ and OAA, Vol. 7, No. 4, July-August , 1993, p. 71 at 84, relying on S. Kohn, The
Whistleblower Litigation HandbooR7, 43 (1990).

If the employeeestablishes prima facie casethe employerhasthe burden of producing
evidenceto rebut the presumption of disparate treatment by showing that the alleged disparate
treatment was motivated by legitimate nondiscriminatory reasons. Dartey v. Zack Co. of Chicago
id. at 5-9. If the employer successfully rebuts phniema facie case, the employee still has an
opportunityto demonstrate that the reasons proffered by the employer were a pretext. NLRB v.
Wright Line, A Div. of Wright Line, 251N.L.R.B.1083(1980,aff'd, 662 F.2d 899 (1st Cir. 1981),
cert. denied 455 U.S. 989 (1982). Seealso Murray v. Henry J. Kaiser Co., No. 84-ERA-4,
recommende®&O of ALJ, at7 (June22,1984)("A 'pretextin thefield of laborrelationss aword
of artthatgenerallymeanghat'thepurportedule or circumstanceadvancedy therespondendid
not exist, or was not, in fact, relied upon.™).

Finally, if thetrier of factdecideghattheemployer’'dlisciplinaryactionswveremotivatedoy
bothillegal andlegitimatereasonghenthedualmotivetestcomesnto play. Under the dual motive
test,the employerbearsthe burden of proving that it would have discharged or disciplined the

2 Richter, et. al. v. Baldwin Asso®NO. 84-ERA-9/10/11/12, D&O of remand by
SOL, at 11-12 (March 12, 1986).

3 There is a dispute regarding whether purely internal complaints to management

constitute protected activity, however, the Secretary of Labor has issued decisions which find that
an employee is protected when engaging in this particular activitK&esas Gas & Elec. Co. v.
Brock, 780 F.2d 1505 (10th Cir. 1985), cefenied 478 U.S. 1011 (1986) (upholding the

Secretary of Labor’s position that the employee protection provision of the Energy
Reorganization Act protects purely internal complaints)skeeBrown & Root, Inc. v. Donovagn

747 F.2d 1029 (5th Cir. 1984) (holding that a quality control inspectors’ internal filing of
intracorporate complaint was not protected activity).
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employeeevenin theabsenceftheemployee’srotectedconductMackowiakv. University Nuclear
Sys., Inc,. 735 F.2d 1159, 1163-64 (9th Cir. 1984).

Complainant maintains that only Supervisors BatidEhelehadanimproper, retaliatory
motive when they initiated deliberationsregardinghis demotion. As for Complainants other
supervisorsgComplainanadmitsthatthedeterminatiorto reduce him from his lead foreman position
wasgenuine (Complainant'8rief, p. 8). Respondent argues that Complainaniiableto prove
evenaprimafaciecasepecauséiscommunicationsegardinghefire watchprogramdid notrelate
to nuclearsafety,andthereforearenot protectediy Section 210 of the ERAAs well, Respondent
contendshatComplainantannoshowthatStone&. Websteknewhehadengagedh anyprotected
conduct or that any adverse action was taken against him as a result.

l. COMPLAINANT'S PRIMA FACIE CASE
A. Complainant’s Protected Conduct

Stone & Webster Engineering Corp. is a contractor for the Tennessee Valley Authority,
licensedoy theNuclearRegulatoryCommissiorto construcandoperateheBrownsFerryProject.
The BrownsFerry Project,locatedoutsideHuntsville, Alabama, is a three-unit nuclear plant that
produceselectricpower. Stone & Webster performs construction and maintenance work for the
Project. At the time Complainant was employed in Unit 3 of the Project, Stone & Webster was
performing aseismicupgradeof platformsteelon severaklevationsnsidethedrywell of the Unit
3 reactor. (Findings 1, 3).

As oneof two leadforemenin the Unit 3 drywell in January and early February 1993,
Complainantonductedveeklysafetymeetingsattendedby ironworkercrewsunderhissupervision
and by Stone & Webster supervisofd.asafetymeetingconductedy Complainant on February
1,1993,severalronworkersexpressedoncernstaisedn severapreviousmeetingsaboutthefire
watchprocedureqFinding19). The ironworkers were concerned that the fire watch was not being
handledaccordingo the procedure, set forth in Attachment | of the Fire Protection Program Plan,
during the mandatory 30-minute cool-down period. (Finding 2®@cording to Attachment I, the
ironworkerssignedon to the hot work permit were responsible for fires in their work areas, even
whentheironworkerswereoutsidethedrywell. (Finding29). The ironworkers did not want to sign
off on Attachment certifyingthattheywereresponsibléor fire watchin theirwork areaduringthe
cool-downbecausehey fearedthat the roving fire watch performed by two laborers was not
sufficient protection against the possibility of fires in their work areas. (Finding 34).

Complainantlaimsthatheengagedn protectedactivity whenhereportedheironworkers’
complaintsaboutthe fire watch procedures to TVA officials, to Steve Ehele, and to the Nuclear
RegulatoryCommission. Until the February 1, 1993 safety meeting, Complainant had never
expresse@ny fire watch objections to supervisors or anyone else. Complainant only got actively
involvedin trying to resolve the firavatchmatterafterlisteningto ironworkerscomplainat safety
meetingsfor six weeks.(Finding41). When Complainant’s two foremen came to him after that
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safety meeting and sailkdey needed some relief from the fire watch issue, Complainant went on a
fact finding mission to see where the problem lay. (Finding 40).

First, Complainant went to the firveatchtrainingfacility maintainedoy TVA, then to fire
protectionwhereComplainanexpressedoncerns@boutfire watchprocedureso GaryWallacea
TVA fire protectionofficial. (Finding42). Claimant then went with David Sparks, the lead foreman
for thelaborersto explainto SteveEhele thattheyweretrying to work outthe problemsothatthe
mencouldcomplywith theproceduregFinding43). Complainant told Mr. Ehele that he had been
to fire protectionandtrainingto discusgheproblemandthatMr. Wallacein fire protectionrwanted
SteveEheleto call him. (Finding45). Although Ehele did not say that he would do so, Complainant
thoughtthatafterthis meetingEhelewould assignmorelaborergo theroving fire watch. (Finding
45).

Thenextday,February2,1993,ComplainantheckedheAttachment signoff sheeposted
outside the drywell to find out whether supervidiaaassigneanoreroving fire watch to relieve
theironworkersduringthecool-downperiod. Complainant saw that there had been no change in the
numberof roving fire watches.(Finding 46). Complainant went back to Mr. Wallace in fire
protection and discovered that Steve Ehele had not contacted Mr. Wallace about Complainant’s
concernsraisedthe previousday. (Finding 47). Therefore, Complainant went to the Nuclear
RegulatoryCommissionsite office acrossthe street. He claims he wanted to put his men in
compliancewith TVA regulations by any means possible. (Finding 48). Complainant told Joe
Mundy,theNRC siterepresentativahatthefire watch was beingnproperlyadministerealuring
the mandatory cool-down because there not enough people to watch all the hot places that were in
operation(Finding49). To confirm his description of noncompliance, Complainant showed Mr.
Mundy the Attachmentl sign-off sheetwhich allegedlyrevealedthe elevations that were being
worked and the number of fire watches for each elevation. (Finding 49).

Complainanbelievedthatsafetyprovisions ofAttachment werebeingviolatedwhenhe
reportedthe fire watchconcerngo TVA, Stone& Websterandto the NRC. (Finding 39). The
ironworkerswereafraidthattheroving fire watchwasnot sufficient to watch all the areas on the
elevationrwherehotwork wasperformed.The ironworkers did not want to sign off on Attachment
| certifyingthattheywereliablefor firesthatmightbreakoutin thework areagluringthecool-down
period whertheironworkerswerenotin thedrywell. During thesecool-downsthesolefire watch
wasperformed by two laborers per elevation. The ironworkers worried that the roving fire watch
could not possibly see all of the hot work areas. (Finding 34).

Complainanattemptedo articulatetheseconcernsbouthefire watchto TVA officialsand
toMr. EheleonFebruaryl, 1993,andto theNRC,andTVA again,onFebruary2,1993.1 find that
Complainanthada goodfaith belief thatthe concernshe expressedubstantially affected safety
conditionsin the drywell. Based on Complainant’'s good faghef thatthefire watchwasbeing
performedin violation of nuclearsafetystandardsComplainant’seports to TVA officials, Steve
Ehele, and to the NRC constituted protected activity.

B. Respondent’s Knowledge
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Without prior knowledgethatan employeeengagedn protected activity, there can be no
discriminatory motivationCriderv. PullmanPowerProds.Corp, 82-ERA-7,slip. op. of ALJ at 2
(Oct. 5, 1982). An employee must prove such employer knowledge through either direct or
circumstantial evidence. NLRB v. Instrument Corp. of Ameridat F.2d 324,328-29(4th Cir.
1983);Larry v. Detroit Edison Cq.No. 86-ERA-32, slip op. of ALJ at 6 (Oct. 17, 1986). S&ne
Websteclearlyhadknowledgeof Complainanteternalcontactsvith TVA officialsandwith Steve
Ehele, Stone& Webster'sChief ConstructionSupervisoron Februaryl and 2, 1993. When
Complainantaccompaniedyy David Sparkstheforemanfor the laborers, met with Mr. Eheda
Februaryl, 1993,Complainanexplainedo Mr. Ehelethathehadbeento TVA fire protectionand
fire training, trying to work out the fire watch problem so that his men could comply with the
proceduregFinding38). At the end of the meeting, Complainant told Mr. Ehele that Mr. Wallace,
the TVA fire protectionofficial wantedEheleto contacthim regardingComplainants concerns.
(Finding40). Thus, Complainant made Mr. Ehele aware that he was in contact with TVA officials
and that he had raised concerns to be addressed by Stone & Webster supervision.

TheEmployerargueghatit did nothaveknowledgehatComplainanengagedn protected
activity becauseComplainant's comments to Mr. Ehele did not pertain to "significant" safety
concerns. Arguably, the Employer reasonably believed that safety in the drywell was not
compromisediuringthe30-minutecool-downwhenonlythelaboreravereperforming a roving fire
watch. (Findings 30, 108). As well, the Employer thought that the ironworkers’dissatisfaction with
thefire protectiornplanstemmedrom theadditionalresponsibilitymposednthemto performtheir
own fire watches. (Findings104-06, 110, 113).

Neverthelesshe burden is not on the Complainant to prove that his allegations are true.
Complainantasshownthatheexpressedoncernstegardlessf theirveracity thataffectedsafety
in thedrywell. Complainant attempted to explain that the ironworkers did not want to be liable for
fires in thedrywell during the cool-down period when they were signed on to the hot work permit
butwerenotin thedrywell. The ironworkers felt that the roving fire watch could not physically
watchall of theactivehotwork areas.Supraat26. The Respondent’s knowledge that Complainant
was making complaintsto TVA officials and to Stone & Webster supervision regarding these
concerns of the ironworkers is sufficient to satisfy the Complainpntisa facie case.

Ontheotherhand| find thattheEmployerdid nothaveknowledgeof Complainant’seports
totheNRC. Complainant admitted that he did not tell Mr. Wallace, the TVA fire protection officer,
thathe wasgoing to the NRC when he left Wallace's office on February 2, 1993. (Finding 43).
Complainanalsotestifiedthatheknewit wasthepolicy of NRCrepresentative®s keepconfidential
any safetyconcerndorought to them by employees. Complainant did not believe that the NRC
inspectorgverrevealedisidentityto Stone& Webster(Finding45). Mr. Butts and Mr. Ehele both
confirmed that they didot learn of Complainant’s report to the NRC until a few weeks before the
hearingin this case(Findings103,122). This evidence supportéirading thatthe Employerhad
no knowledge of Complainant’s reports to the NRC.

C. Respondent’s Adverse Actions Against Complainant
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Oneof therequirement$or acomplainanto establisha prima facie case otliscrimination
under the statute, is that the respondent discharged or otherwise discriminated against the
complainanivith respecto hiscompensatiorterms,conditions or privilegesof employmentSee
Mackowiakv. UniversityNuclearSys. Inc., 735F.2d1159,1162(9th Cir. 1984).Underthestatute,
variousemployerpracticeshave beenheld to be illegal discrimination, including termination,
eliminationof aposition,transferanddemotionsetc. SeeDeFordv. Secretaryf Labor, 700F.2d
281,283(6th Cir. 1983);Ellis FischelState Cancer Hosp. v. Marsh&Pp9 F.2d 563, 566 (9th Cir.
1980); Wellsv. Kansagsas& Elec.Co., No.83-ERA-12 slip op. of ALJ at 18, adopted by SOL
(Junel4,1984). Complainant contends that the Respondent took adverse action against him by first,
reducing him from his leafdremanpositionon February 2, 1993, and second, transferring him to
an outside crew on February 4, 1993.

1. Complainant’s Reduction From a Lead Foreman Position

First,ComplainantannoshowthatStone% Webstediscriminatedagainshim by reducing
himfrom hisleadforemarposition.Respondent offered him a foreman position, which Complainant
refused to take, opting, instead, to take a job in a crew, as a journeyman ironworker.

Complainant’supervisoryWayneTennysoninformed Complainant on February 2, 1993, that
Complainantwould bereducedrom hisleadforemanpositionin thedrywell to aforemanposition
in the same area. (Finding 52). At the time Complainant was infavfriesl cut back, there were
38 ironworkersand nine designatedoremenemployedin the Unit 3 drywell, a ratio of three
ironworkersperforeman(Finding81). Generally, Stone & Webster maintains a ratio of about eight
ironworkers per foreman. (Finding 81). As well, Complainant was set up as kE=mbfmreman
in Januaryl993 under the condition that, in case otitback,Complainaniwvould bethefirst one
reducedecauseftheseniorityof theothereadforeman(Finding15). Complainant was promoted
to lead foreman to assist in finishing up the "lower steel" on elevation 563. (Finding 14). At the time
Complainantvascutback,onFebruary2,1993 thework onthatlevelwasnearingcompletionand
Stone & Webster was concentrating more on the higher levels. (Finding 79).

Theevidencadoesnotsupportafinding thatRespondertbok discriminatoryactionagainst
Complainantvhenit reducedComplainanfrom hisleadforemanposition. Complainant was set up
asleadforemanto accomplishaspecificfunction: to finish the "lower steel" on level 563. (Finding
14). When that task was nearly completed, Respondent reviewed its rosters and decided that fewer
foremenwere needed. Rather than firing Complainant or reducing him to a non-supervisory
position,RespondenteducedComplainantfrom his leadforemanposition, so that only one lead
foremanwould beresponsibldor all the work in thdJnit 3 drywell. As a foreman, Complainant
would havelost approximatelytwo dollarsperhourin pay,but hewould haveretainedthe same
benefitsandhewouldhaveretained his supervisory authority over a crew. (Finding 9). Complainant
wouldhavesupervise@dnecrew,andbeerresponsibléo GeneHannahtheremainingeadforeman
in the drywell, as his supervisor.

Complainant, however, rejected the foreman position offered to him, and insisted on taking
a journeymanironworker job. (Finding 60). Complainant said that he did not want to take a
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foreman’gob and bump one of the forementhat had been working under him for some action
ComplainanhadtakenHetold hissupervisothathewouldrathergobackin thecrew.(Finding55).

In spiteof his supervisor'sepeatedequestghat he takea foremanjob, Complainaninsisted on
movingdownto ajourneymanronworkerposition.| find thatneitherComplainant’'seductiorfrom
theleadforemanjob, norhisvoluntarychoiceto acceptalessefjob thanthe oneofferedto him can

be construed as discriminatory conduct by the Respondent.

2. Complainant’s Transfer to an Outside Crew

Complainant’s transfer to an outside ironworker avavirebruary 4, 1993, may have been
anadversection.On February 3, 1993, after Complainant was informed of his reduction and opted
to takea positionasajourneymarironworker,Complainantequestedhat Gene Hannah, the lead
foremanin the drywell, allow him to hold a meeting with his former crews. (Finding 57).
Complainanexplainedto the menthathe hadbeencut backthe previousafternoon, that the fire
watchproblemwasthesameasit hadbeernthedaybefore andthathehadrefusedo takeaforeman
positionbecausé&edid notwantto punishoneof hisforemenfor somethindgiewasdoing.(Finding
57). As hdeft the meeting, Complainant admitted that he overheard the men say that they should
refuseto reenterthe drywell until the fire watch problem was straightened out. (Finding 58).
Consequenththeironworkersrefusedo enterthedrywell to performtheirwork. Mr. Ehele had to
comedownto theareato speakwith theironworkerspersonallyto getthembackto work. (Finding
58).

Thefollowing day, February 4, 1993, when Complainant canveoid, hewasin the east
accessuilding wherethe reactoris located,ratherthan inside the drywell. That morning Larry
Morrow came to escort Complainant outleéareaatMr. Ehele’snstruction. Larry Morrow told
ComplainanthathehadheardComplainantvasatrouble-makerandthathewaslike Mosesn the
Red Sea to the ironworkers in the drywell. (Finding 63).

Mr. Eheleexplainedthatwhenhe sawthat Complainantvasstill in the area of the Unit 3
drywell, heaskedMr. Morrow to getComplainanandreturnComplainanto hisnormalwork area,
outsideghedrywell. (Finding65). Mr. Ehele thought that, by holding meetings with drywell workers
that Complainantcould undermine the authority of Gene Hannah, the lead foreman. He felt that
Complainanhadafollowing, and by meetingwith theironworkersandpreventinghemfromgoing
about their busines§€omplainanivas"actingasMosesvhenhepartsthe Red Sea." (Finding 65).

Throughthis evidence Complainanthasshownthat Stone& Webstertook adverseaction
against him, by transferring him to a work area outside of the drywell.

D. Inference that Complainant’s Protected Activity Was the Likely Reason
for the Respondent’s Adverse Action

First,it mustbenotedthatnoinferenceof discriminatorymotivecanbedrawnfrom thefact
that Complainant’ddemotionclosely followed his internal report of fire watch concerns. The
Respondentaction in reducing Complainant from a lead forermaaforemanwasnon-punitive,



28

and was therefore not an adveaséon. Although Complainant has shown that his reporting was
protectedundertheAct, andthattheRespondertadknowledgeof hisinternalreports Complainant
failed to showthattheRespondertbok anyadversectionagainshim by demotinghim. Thus, no
inference of discriminatory intent can be drawn from that non-punitive action.

To prove the Respondent’s discriminatory motive in transferring him to an outside crew,
Complainant relies on, one, the testimony of Timothy Brad&di@merleadforemanin the Unit
2 reactorof theBrownsFerryProjectwho claimsheoverheardMr. Ehelesay,"We'vegotto getrid
of that damn Harrison. He’s already been to the NRC;" an&GteneEhele’s comments to Larry
Morrow, thathethoughtComplainant was like Moses in the Red Sea tartimevorkerswhenhe
ordered Complainant out of the drywell area.

1. Bradford’s Testimony

TimothyBradfordwashiredasanironworkerattheBrownsFerryProjectin April 1992 and
workedasanironworker,foremanandleadforeman atdifferenttimesuntil Februaryl993,andfor
another three weeks as a journeyman ironworker sometime after that. (Finding 121). Bradford
claimsthat he overheard a conversatimiweerSteveEheleandsomeonavhom Bradfordcould
not identify, in which Ehele statétlVe'vegotto getrid of that damn Harrison. He’s already been
totheNRC."(Finding121). Bradford said Ehele's conversation allegedly occurred in a "big building
where[Stone& Websterhadall theiroffice personnel.(Finding121).Ehelewasin anareawhere
thereweremanydesksandcubicles.In the 20 feet between Bradford and Ehele, Bradford said there
was a partition about four feet high. (Finding 124).

Bradfordqualifiedhistestimonyby statingthathewasuncertairthoseweretheexactwords
Eheleusedput Ehele’statementvassomethingo thateffect.(Finding121). Bradford did not tell
anyoneaboutthisconversatiomtthetime becaus@edid notseeanyreasorio doso.(Finding122).
Heforgotthestatementintil thedayhewasprocessindis layoff, sometimen theendof February
or thebeginningof March,whenheraninto Complainant(Finding 122). Bradford also could not
recallexactlywhenEheleallegedlymadethisremark. Bradford said it must have been about a week
before his layoff, sometime in February 1993. (Finding 123).

Bradford had beendemotedfor causefrom a lead foreman position to a journeyman
ironworkerpositionin Septembet992. His supervisors’concern was that he was less than adequate
asalead foreman, and that he was not forceful enough about gettingamtetecon schedule.
(Finding 128). Mr. Butts testified that Bradfos@éispersonallyoffendedby the cut back, and was
alsodissatisfiedwith beinglaid off sometimen theendof February or the beginning of March.
(Findings 132, 133).

| find thatBradford’¢estimonyis notreliable. He could not recall the exact statement made
by Ehele thoughhetestifiedthatherememberethenatureof it. At the time, he did not tell anyone
that he overheard Ehele s&ye'vegot to get rid of that damn Harrison. He’s already been to the
NRC,"or anythingto thateffect. He could not identify thpersonto whomEhelewasspeakingpr
the nameof the buildingwhere the conversation took place. Most important, Bradford could not
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recallwhentheallegedremarkwasmade. He said it must have occurred about one week before he
waslaid off, but hedid notknow when he was laid off, except to say that it must have been late
Februaryor early March. (Finding 123). Complainant was unable to provide evidence that the
allegedstatementvasmadebeforeComplainant’semotioror transferto anoutsidecrew. For these
reasons,Timothy Bradford’'stestimonyis not credible and will not support an inference that
Respondent had a discriminatory motive in transferring Complainant to an outside crew.

2. Ehele’s Comment to Larry Morrow

SteveEhelemadethe statement to Larry Morrow that Complainant was "acting as Moses
when he partsthe Red Sea,"the day after Complainantheld an unscheduledneeting with the
ironworkercrew he had previously supervised. (Finding 65). Complainant met with his former
crews on February 3, 1993, to inform them that the fire watch problem was unsolved and that
Complainantvasrefusingto takeaforeman’gositionbecausdéedid notwantto punishoneof his
foremerfor somethindnewasdoing.(Finding57). Because of that meeting, the ironworkers refused
to enterthedrywell to performtheirwork. (Finding58). Steve Ehele was forced to mediate with the
ironworkers and get them back to work. (Finding 58).

OnFebruary4,1993,Mr. EhelesentLarry Morrow to fetchComplainanbutof thedrywell
andtakehim to a crewoutsidethe drywell, whereComplainanhadbeenassigned. (Finding 63).
ThoughComplainanttestified that he wasworking in Terry Keeton'screw the day after he was
reducedrom leadforeman Complainanadmittedthathedid notremembemwherehis supervisors
assigned him. (Finding 60Ehelesaidthat Complainant had requested, through Larry Morrow, a
transferto anoutsidecrew. Such a transfer request is not uncommon among lead foremen reduced
to work in their own crews. (Finding 64).

| find thatEhelemadethestatementhatComplainantvas"actingasMosesn theRedSea,”
in directreferencao Complainant’s action in meeting with the ironworkers on February 3, 1993.
The statement was unrelatedComplainant’s protected reporting of fire watch safety concerns to
TVA officials or Stone& Webstesupervision.Complainant was not transferred to the outside crew
afterStone& Webstemwasmadeawareof hisinternalreporting. His transfer came, either at his own
requestaccordingto Mr. Ehele, or after his unauthorized meeting with the ironworkers, which
resultedn awork stoppageln either case, such activity is not protected under the Act. Therefore,
thestatementannotaiseaninferenceghatComplainantvastransferredo anoutsidecrewbecause
of his protected activity.

Theweightof theevidenceproves that the roster review, which revealed an unacceptable
ratio of ironworkersper foremanin the drywell, wasa legitimate, non-discriminatory reason to
reduceComplainanfrom hisleadforemanposition. Complainant was aware, at the time he was set
up asleadforeman,thathe would be thefirst reduced in case of a cutback, thus, Complainant’s
demotionwasnot punitive. Had Complainant accepted the foreman position offered to him, he
would haveretainedsupervisoryauthority over a crew. The Respondent is not responsible for
Complainant’shoicetoforegotheforemarpositionandtakeapositionasajourneymanronworker.
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Aswell, Complainant'sransferto anoutsideronworkercrew,if notmadeatComplainant’s
requestyasmotivatedoy Complainant’sinprotectedctivity in assemblingheironworkerswhich
resulted in a work stoppage. Complainant’s internal reporting of fire watch safety concerns was
unrelatedotheEmployer'sleterminatiorthatComplainanshouldbetransferredo anoutsidecrew.

Consideringhe evidenceasa whole, | find that Complainantasfailed to prove that his

protectedactivity wasthelikely reasorfor hisreductionor transferto anoutsidecrew.Complainant
has failed to set forth@ima facie case of retaliatory discharge.

RECOMMENDED ORDER

Onthebasisof theforegoing,| recommendhatthecomplaintfiled by DouglasHarrisonbe
DISMISSED.

RICHARD K. MALAMPHY
Administrative Law Judge

Newport News, Virginia
RKM/Isb






